SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER  TEEM,  1S59. 


Xos.  180  A  181. 


FREDERICK  E.  SICKLES  AND  TRUEMAN  COOK, 

Use  of  George  Mattingly, 
ats. 


THE  WASHINGTON,  GEORGETOWN,  AND  ALEX¬ 
ANDRIA  STEAM  PACKET  COMPANY. 


Brief  of  Defendants  in  Error. 


In  1845  tlie  plaintiffs  claiming  to  be  the  owners  of  the  pat¬ 
ent  right  for  a  certain  machine  called  “Sickles’  cut-off”  de- 
signed  to  effect  a  saving  in  the  consumption  of  fuel  by  steam 
engines,  made  a  contract  with  the  defendant  the  owner  of  a 
steamboat  to  put  the  u  cut-off”  on  the  engine  of  said  boat  for 
the  period  of  time  and  on  the  terms  stated  in  the  plaintiffs 
declaration.  They  to  be  compensated  by  receiving  a  portion 
of  the  savings  effected  by  its  use,  which  were  to  be  ascertained 
by  an  experiment  in  tlie  manner  provided  by  the  contract. 

The  plaintiffs  put  the  “  cut-off1”  on  the  engine  of  said  boat, 
made  the  experiment,  and  after  waiting  a  reasonable  time  de¬ 
manded  the  value  of  their  share  of  the  savings  effected  by  its 
use,  as  fixed  by  the  experiment.  Their  claim  was  met  by  a 
denial  of  the  contract. 

On  March  19th,  1846  they  sued  and  obtained  judgment. 
The  case  was  brought  up  to  this  Court  and  for  error  in  cer¬ 
tain  rulings  of  the  Court  below  the  judgment  was  reversed. — 
See  10  Howard,  419.  On  the  mandate  of  this  Court  sent 
down  a  new  trial  was  had  at  the  October  term,  1855,  of  the 
Circuit  Court,  tlie  plaintiffs  having  amended  their  pleadings 
according  to  the  evidence  as  given  on  the  first  trial.  A  jury 
was  sworn  Xovember  22d,  and  after  a  trial  continuing  four¬ 
teen  business  days  and  ending  December  7th,  a  verdict  was 
rendered  on  the  declaration  as  set  forth  at  page  22  of  the 
record,  for  the  plaintiffs  for  $1,695  79.  On  December  14th, 
the  Court  being  satisfied  that  all  the  evidence  offered  was 
applicable  to  the  special  count  in  the  declaration,  ordered  the 
judgment  to  be  entered  on  that  count.  A  writ  of  error  was 
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Bued  out  but  not  ])rosecntocl,  and  tbo  case  was  docketed  and 
dismissed  with  costs  on  December  19,  1856. 

The  plaintiffs  subsequently  brought  two  suits  for  their  share 
of  the  earnings  by  the  use  of  the  cut-off’  during  subsequent 
periods  of  time.  One  for  their  share  of  the  earnings  from 
March  13th,  1846  to  October  19,  1846 — the  other  from  Octo¬ 
ber  13th,  1846  up  to  December  26,  1855,  which  are  now  be¬ 
fore  this  Court  and  are  No.  180,  181,  on  the  docket  of  the  pre¬ 


sent  term. 

On  the  trial  of  each  of  the  two  last  mentioned  cases  in  the 
Court  below,  the  plaintiffs  contended  that  by  the  verdict  and 
judgment  rendered  in  the  case  tried  in  1855,  between  said 
plaintiffs  and  defendant,  the  existence  of  the  contract  as  set 
forth  in  the  two  first  counts  of  tneir  declarations  in  said  causes, 
(which  was  identical  with  that  set  forth  in  the  declaration  in 
said  first  mentioned  cause,)  and  the  rate  of  saving  ascer¬ 
tained  by  said  experiments  were  judicially  settled  between 
said  plaintiffs  and  defendant;  and  that  in  all  subsequent  suits 
between  the  same  parties  on  said  contract,  the  said  defendant 
was  estopped  to  deny  the  same,  or  the  rate  of  saving  fixed 
by  the  experiment  provided  for  by  said  contract,  and  the  Court 
below  so  ruled.  The  defendant  excepted  to  the  ruling  of  the 
Court,  and  presented  objections  in  various  forms  by  different 
exceptions. 


ESTOPPEL. 

I.  Did  the  verdict  and  judgment  in  the  case  tried  in  1855 
conclusively  establish,  the  said  contract  between  the  plaintiffs 
and  defendant,  and  the  rate  of  compensation  under  it? 

In  Hepburn  vs.  Lee,  6  Wheaton,  113,  this  Court  ruled  “a 
verdict  and  judgment  in  a  Court  of  Record  or  a  decree  in 
Chancery,  although  not  binding  on  strangers,  put  an  end  to 
all  further  controversy  concerning  the  points  thus  decided 
between  the  parties  to  such  suit.” 

In  Bank  of  the  LTnited  States  vs.  Beverly,  1  Howard,  134, 
it  reiterated  the  same  principle. 

See  4  Gill  &  Johnson,  345,  Shafer  vs.  Stonebraker. 

The  case  of  Standish  vs.  Parker,  2  Pickering,  20,  is  not  in 
conflict  with  this  doctrine.  The  Court  says,  p.  22,  “  the  prin¬ 
ciple  adopted  is  that  in  actions  of  trespass  and  for  torts  gen¬ 
erally,  nothing  is  conclusively  settled  but  the  point  or  points 
put  directly  in  issue.5’ 

In  the  first  count  of  the  declaration  in  said  cause,  tried  in 
1855,  (p.  22  of  the  Record,)  the  contract  is  specifically  set 
forth,  and  as  a  part  of  it  the  experiment  and  its  result,  which 
fixed  the  plaintiffs  compensation. 


The  defendant  pleaded  non-assumpsit,  and  the  jury  gave  a 
verdict  for  the  plaintiffs,  thereby  finding  all  questions  of  fact 
stated  in  plaintiffs  declaration  to  be  true  as  stated  ;  and  the 
Court  gave  judgment  thereon.  The  contract  and  experiment, 
as  a  part  of  it,  were  questions  of  fact  directly  in  issue,  were 
necessarily  passed  upon  by  Court  and  jury;  and  the  defend¬ 
ant,  on  the  principles  settled  in  the  before  mentioned  cases,  is 
estopped  to  deny  it. 


IT.  Is  the  estoppel  conclusive  when  given  in  evidence  and 
not  pleaded  ? 

In  Philadelphia  and  Trenton  Railroad  Co.  vs.  Howard, 
13  Howard,  335-0,  the  Court,  on  this  point,  says:  “  Besides, 
a  plea  of  non  est  factum  rightly  concludes  to  the  country, 
and  so  the  plaintiff  has  no  opportunity  to  reply  specially,  any 
new  matter  of  fact,  lie  can  only  join  the  issue  tendered,  and 
if  he  were 
because  he 

tiff  can  never  have  the  benefit  of  an  estoppel  when  the  de¬ 
fendant  pleads  the  general  issue,  for  in  no  such  case  can  lie 
plead  it.  This  was  clearly  pointed  out  in  Sullivan  vs.  Law¬ 
rence,  1  Salk.  270,  where  the  Court  says:  ‘that  when  the 
plaintiffs’  title  is  by  estoppel,  and  the  defendant  pleads  the 
general  issue,  the  jury  are  bound  by  the  estoppel/  ” 

III.  Are  the  plaintiffs  to  be  deprived  of  the  benefit  of  the 
estoppel  for  the  reason  that  when  the  verdict  was  rendered, 
the  declaration  in  addition  to  the  special  countin  the  contract 
contained  also  common  counts? 

The  jury  by  tlieir  verdict  necessarily  found  the  statements 
of  fact  in  all  the  counts  of  the  declaration  to  be  true.  The 
theory  of  several  counts  is  that  they  represent  distinct  and  in¬ 
dependent  transactions,  otherwise  the  declaration  would  be 
subject  to  the  charge  of  duplicity.  When  the  verdict  was 
rendered  the  plaintiffs  might  have  had  it  entered  on  the  first 
count,  and  the  judgment  following  the  verdict  there  could 
have  been  no  question  as  to  the  estoppel  in  this  case  (if  there 
can  be  an  estoppel  in  any  case)  for  that  count  sets  forth  the 
contract  and  experiment  with  the  result  of  it. 

This  will  hardlv  be  doubted.  Yet  why  is  it,  if  not  because 
the  verdict  found  the  truth  of  the  allegation  in  each  count? 

Although  the  plaintiffs  did  not,  when  the  verdict  was  ren¬ 
dered,  have  it  entered  on  the  first  count  alone,  yet  they  subse 
quently  had  the  verdict  amended  and  applied  to  that  count 
by  the  Court,  who  were  satisfied  that  the  evidence  given  ap¬ 
plied  to  it,  and  not  to  the  other  counts.  That  the  Court  had 
power  to  do  this,  is  well  settled,  and  an  amendment  may  be 


prevented  from  having  the  benefit  ot  an  estoppel, 
has  not  pleaded  it,  it  would  follow  that  the  plain- 
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made  even  after  writ  of  error,  brought  and  argued  in  the 
Upper  Court.  See  Matheson,  administrator  vs.  Grant,  admin¬ 
istrator,  2  Howard,  281-2.  See  Stockton,  et  al.  vs.  Bishop,  4 
How.,  107 ;  Bank  of  the  United  States,  vs.  Moss,  6  How.,  39, 
shows  that  at  a  subsequent  term,  after  judgment  has  been  ar¬ 
rested,  the  verdict  may  be  amended  and  applied  to  the  good 
count. 

See  also  Parker  vs.  Turner,  et  al.  12  How.,  '45,  as  to  amend¬ 
ments  of  verdicts  at  common  law,  and  also,  the  effect  of  the 
32d  section  of  the  Judiciary  Act  of  1789.  If  courts  have 
power  to  amend  verdicts  for  one  purpose,  there  can  be  no 
good  reason  why  they  should  not  for  another,  when  the  amend¬ 
ment  is  made  to  apply  the  verdict  to  the  count  on  which  the 
testimony  was  given,  particularly  when  the  one  purpose  is  as 
meritorious  as  the  other.  It  may  be  that  the  amendment  of 
the  verdict  in  the  case  tried  in  1855,  is  not  regularly  noted, 
but  it  is  sufficiently  shown  by  the  entry  of  the  judgment,  by 
order  of  Court,  as  the  judgment  must  follow  the  verdict.  This 
could  not  have  been  urged  in  a  direct  proceeding  on  that 
judgment,  but  would  have  been  cured  by  the  3 2d  sect,  of  the 
Judiciary  Act  of  1789.  See  12  How.,  45  and  4  How.,  107. 
It  can  hardly  be  an  objection  in  a  collatteral  proceeding. 

This  doctrine  of  estoppel  is  not  a  mere  technical  rule,  ten¬ 
ding  to  exclude  truth,  but  it  is  based  on  sound  principles  of 
public  policy.  Society  has  an  interest  in  putting  an  end  to 
litigation,  and  preventing  the  unnecessary  repetition  of  it. 
Courts  are  established  for  the  benefit  of  the  community,  not 
to  encourage  the  litigious  spirit  of  individuals.  This  case  is 
a  striking  illustration  of  the  necessity  of  such  a  rule.  The 
trial  of  the  questions  now  disputed  occupied  the  time  of  the 
Court  and  jury  below,  for  fourteen  business  days.  It  does  not 
appear  that  there  wTas  a  motion  tor  a  new  trial ;  if  made,  it  was 
overruled  before  judgment  was  entered. 

Ho  writ  of  error  was  prosecuted. 

Under  such  circumstances,  public  policy  forbids  a  retrial 
of  facts  thus  established. 

The  defendants  had  a  fair  trial  as  to  the  contract — had  nine 
years  to  prepare  for  the  trial,  and  should  now  abide  by  its  re¬ 
sult. 

See  Greenleaf  on  Evidence,  vol.  1,  sec.  531,  li.  2. 

Broom’s  Legal  Maxims,  p.  131. 

“Interest  republics  ut  sit  finis  litium.” 


IV.  Defendants  First  Bill  of  Exceptions. 

Objection  to  the  docket  entries  and  original  papers. 

This  suit  was  pending  in  the  same  Court  in  which  the 
former  suit  had  been  tried  ;  and  the  docket  entries  and  origi- 
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rial  papers  offered  were  under  the  control  of  the  Court.  If 
the  reason  given,  that  the  clerk  had  not  made  out  the  record 
is  not  sufficient,  then  there  may  he  a  failure  of  justice  as  the 
record  is  to  he  made  up  by  an  officer  of  the  Court,  over  whom 
suitors  have  no  control.  The  original  declaration  and  plead¬ 
ings  should  certainly  he  deemed  of  as  high  credit  and  as  sat¬ 
isfactory  evidence  as  copies  could  be  ;  and  the  Court  and  jury 
as  fully  capable  of  examining  them  as  the  clerk. — -Boteler  vs. 
State,  8,  G.  and  J.  3S1  and  383. 


Y.  Defendants  Second  Bill  of  Exceptions. 

The  copy  of  the  Patent  being  certified  as  required  by  sec. 
4,  of  act  of  July  4th,  1836,  entitled  an  act  to  promote  the  pro¬ 
gress  of  the  useful  arts,  Yc.,  was  admissible  as  evidence  to 
show  when  the  patent  was  issued,  how  long  it  had  to  run,  and 
thus  the  time  during  which  plaintiffs  were  to  recover  com¬ 
pensation  for  the  use  of  the  machine.  The  copy  of  the  assign¬ 
ment  under  the  lltli  section  of  said  act  being  duly  certified, 
was  admissible  with  the  patent  to  show  the  interest  of  the 
plaintiffs  therein.  If  there  is  doubt  on  the  first  clause  of  the 
assignment  whether  it  passed  a  present  interest,  it  is  removed 
by  an  examination  of  the  second.  That  the  patent  was  sub¬ 
sequently  issued  to  Sickles  alone  is  immaterial. — Gayler  etal. 
vs.  Wilder,  10  How.,  493.  It  was  not  necessary  to  prove 
again  the  ownership  by  plaintiffs  of  the  patent  right,  as  that 
was  a  question  necessarily  passed  upon  and  settled  in  the  case 
tried  in  1855,  and  defendants  are  estopped  from  disputing  it. 

VI.  Defendants  Third  Bill  of  Exceptions. 

The  question  asked  was  objectionable  on  two  grounds. 

1st.  It  was  not  in  reference  to  the  subject  matter  of  the 
examination  in  chief — See  Philadelphia  and  Trenton  Pail- 
road  Company  vs.  Stimpson,  14,  Peters,  448. 

2nd.  The  question  of  saving  was  settled  and  defendants 
were  estopped  from  inquiring  into  it. 

YII.  Defendants  Fourth  Bill  of  Exceptions. 

If  the  saving  bv  the  use  of  the  the  u  cut-off*"  was  fixed  bv 

*  # 

the  experiment  at  34j  f  j  per  cent.,  by  ascertaining  the  amount 
of  wood  actually  consumed  with  the  '"cut-off”  in  use,  a  sim¬ 
ple  calculation  only  was  necessary  to  ascertain  the  amount 
saved. 
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VIII.  Defendants  Fifth  Bill  of  Exceptions  presents  the 
question  of  estoppel. 

They  offer  to  prove  that  no  such  contract  was  made. 

We  reply,  you  are  estopped  to  deny  it. 

They  offer  to  prove  that  the  experiment  made  was  not  in 
pursuance  of  any  contract.  We  make  the  same  answer. 

They  offer  to  prove  that  the  experiment  was  “fraudulent.” 

If  it  was  fraudulently  conducted,  and  they  had  not  discov¬ 
ered  it  in  time  to  make  the  defence  at  the  trial  which  took 
place  nine  or  ten  years  after  the  experiment  was  made,  their 
remedy  would  have  been  by  some  direct  proceedings,  either 
a  motion  for  a  new  trial  or  by  bill  in  equity. — (2  Story  Equi¬ 
ty,  sec.  SS5.)  The  offer  made  would  not  entitle  them  to 
either  remedy.  There  is  no  intimation  in  what  respect  the 
experiment  was  fraudulent,  or  that  the  question  was  not  fully 
considered  on  the  trial  at  which  the  contract  was  established, 
or  that  the  fraud  is  newly  discovered.  Every  presumption 
would  be  in  favor  of  the  view  that,  at  the  trial  which  took 
place  nine  or  ten  years  after  the  experiment  was  made,  all 
such  defences  were  presented  and  relied  on.  It  is  not  an 
offer  to  prove  that  the  former  judgment  was  procured  by 
fraud,  but  that  part  of  the  evidence  upon  which  the  judgment 
was  recovered  was  fraudulent,  and  this  after  there  had  been 
two  trials,  and  two  judgments  establishing  it  as  true.  It  is 
also  more  reasonable  to  suppose  that  evidence  could  be  fur¬ 
nished  to  impeach  the  experiment  at  the  trial  in  1855,  than  at 
the  subsequent  trials  several  years  after. 

The  offer  to  impeach  the  witness  would  not  have  availed 
the  defendants  on  a  motion  for  a  new  trial. — 3  Graham  and 
Waterman  on  Hew  Trials,  p.  1074. 

The  offer  to  show  that  the  verdict  was  not  rendered  as 
affirming  the  facts  set  forth  in  the  first  count  of  the  declara¬ 
tion  can  be  met  in  various  ways. 

«/ 

1st.  The  action  of  the  Court  declared  that  the  testimony 
was  applicable  to  the  first  count. 

2d.  Jurors  alone  could  show  that  such  was  the  case,  and 
they  would  not  be  competent  witnesses. 

3d.  The  general  verdict  necessarily  found  the  truth  of  all 
the  statements  of  fact  in  that  count. 

The  offer  to  prove  that  evidence  tending  to  support  the 
general  count  was  given  on  the  trial  is  met  by  the  ruling  of 
the  Court,  in  the  case;  10  How.,  p.  433. 

This  offer  is  also  met  by  the  action  of  the  Court  in  reference 
to  the  judgment  in  the  case  offered  in  evidence. 
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1 We  submit  tliat  the  “  estoppel”  is  a  complete  answer  to  all 
the  offers  in  this  bill  of  exceptions. 

IX.  Defendants  Sixth  Bill  of  Exceptions. 

If  the  experiment  had  fixed  the  rate  of  saving,  the  jury 
could  not  disregard  it.  This  is  explained  by  the  ruling  of  the 
Court  in  the 

Defendants  Seventh  Bill  of  Exceptions — 

"Which  depends  on  the  estoppel  before  presented,  and  is  cov¬ 
ered  by  the  reasons  already  assigned. 

It  will  be  contended  there  is  no  error  in  the  several  rulings 
of  the  Court  contained  in  the  record. 

WE  J.  STOXE,  Jr., 

JOS.  IT.  BRADLEY, 

For  Defendants  in  Error. 
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